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Trial Advocacy—Success Defined by Diligence and
Meticulous Preparation

Lieutenant Colonel Lawrence M. Cuculic
Circuit Judge, Fourth Judicial Circuit
United States Army Trial Judiciary
Fort Lewis, Washington

Introduction law. Successful trial advocates must prepare for trial while con-
sidering facts and law concurrently.
Typically, attorneys think that a successful trial advocate is
someone with excellent courtroom demeanor and the ability to

speak eloquently. This understanding is only partially correct; Know the Facts of the Case
it fails, however, to recognize that successful trial advocacy in
the courtroom is, in reality, the culmination of an attorney’s dil-  In preparing for trial, counsel should read and reread every

igent efforts prior to walking into the courtroom. The backbone statement, interview every witness, examine the evidence, and
of trial advocacy, the essence of being a successful trial advovisit the crime scene. The trial advocate’s goal is to know
cate, is thoughtful and meticulous preparation from case incep-everything about the case so that if a witness states something

tion! through action by the convening authofrtyA trial that is incomplete or incorrect, counsel knows exactly where
advocate’s demeanor and eloquence are the result of diligenceontradictory information is located and can find it in an
and careful preparatich. instant’

The Deliberative Process Know and Apply the Law

A court-martial is a process. After counsel introduce their It is imperative for trial attorneys to understand the United
evidence and the military judge instructs the members on theStates Constitution and its Amendments, the Uniform Code of
law that is to be applietthe court is closed, and the delibera- Military Justice (UCMJ), the Rules for Courts-Martial
tive process begins. The members “determine the facts, applyR.C.M.), the Military Rules of Evidence (M.R.E.), appellate
the law to the facts, and determine the guilt or innocence of thecase law, applicable Army regulations (ARgnd the local
accused? Effective trial advocates understand this delibera- rules of court. Counsel can stay informed about changes in the
tive process and the significant interrelationship of facts andlaw by reading case law as it develbpad by attending con-

1. For trial counsel, this begins with proper legal advice to law enforcement personnel who are investigating the allegjeattiviity. For defense counsel, this
begins with professional advice to clients concerning the attorney-client relationship and the need for only the bestrabpémayiotential accused.

2. If the accused is acquitted, adaoy terminates at the announcement of findings (even though there are administrative matters to attend to, such as the creatio
of the record of trial). If the accused is found guilty of any offense, advocacy continues through the clemency phase.

3. SeeU.S. DxP'1 oF ArRMY, REG. 27-26, LEGAL SERVICES RULES oF PRoFESsIoNALCoNDUCT FOR LAWYERS (1 May 1992) [hereinafter AR 27-26]. Rule 1.1 states: “[a]
lawyer shall provide competent representation to a client. Competent representation requires the legal knowledge usjihefgrand preparation reasonably
necessary for the representatiomd.

4. Assuming, of course, that it is a trial with members. If not, the military judge will apply the same legal analystsnsitfugtions being givenSeeManuaL
FOR CourTs-MARTIAL,, UNITED StATES, R.C.M. 920 (1995) [hereinafter MCM].

5. U.S. P T oF ArRMY, Pam. 27-9, Muitary Jubces BENCHBOOK, sec. V, at 50 (30 Sept. 1996) [hereinafternddizoox].

6. Trial advocates should review thiditary Judges’ Benchboo&arly in the process and ensure that they fully investigate and develop facts that will later require
advantageous instructionSee generallid.

7. This is especially important for defense counsel who must attack the credibility of every government witness. Pritemhctatements are an effective
method of attack SeeMCM, supranote 4, M. R. Evip. 613 (pertaining to prior statements of witnesses).

8. Counsel must know the provisionsAd® 27-10 SeeU.S. DeP 1 oF ARMY, ReG. 27-10, lEGAL SErvicEs MiLITARY JusTice (24 June 1996) [hereinafter AR 27-10].

For example, paragraph 5-26AR 27-1Q which pertains to personal data and character of prior service of the accused, provides examples of evidence under R.C.M.
1001(b)(2) and 1001(d). Counsel should keep a cofyRa27-10n a trial notebook and take it to court. The trial notebook should also contain: the script from the
Military Judges’ Benchbogkhe local rules of court, a two or three page quick reference to the Military Rules of Evidence, a one-page list of cjauotions,ob
common evidentiary foundations (business records for example), copies of new and important appellate case law, a catentdpayactart, and other items of

general interest such as the noncommissioned officers creed or leadership quotes from past leaders (that can be intpgeort@tecirig arguments or used to
cross-examine character witnesses who testify that the accused is a “good soldier”).
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tinuing legal education courses and officer professional devel-period of time is alleged (for example, when the specification

opment classes. alleges multiple acts occurring over a period of time), counsel
should ensure that the interval has specific beginning and end

A thorough understanding of the law will benefit counsel in dates.

three ways. First, they will be able to analyze the available evi-

dence and litigate its admissibility. Second, they will under-  In another recent case, the specification read: “did strike

stand what admissible evidence is relevant to establishing arhim in the head with a force likely to produce death or grievous

element of an offense or a potential defense. Third, they will bebodily harm . . . and did thereby intentionally inflict grievous

able to develop a case theme and a logical presentation that theodily harm upon him . .. .” This specification is duplicitous

members can consider during the deliberative process. and violates R.C.M. 906(b)(5), which provides that each speci-
fication may state only one offen¥elt alleges two offenses in
one specification—aggravated assault by intentionally inflict-

Attention to Detail ing grievous bodily harm and aggravated assault with a force
likely to produce death or grievous bodily harm. The normal
Specifications remedy for a duplicitous specification is severance into two

separate specifications; however, a lesser included offense
Specifications must be written carefully to ensure they prop- should not be severed. The surplus language of the lesser
erly allege offense¥. Counsel should read the discussion to included offense should be stricken from the specification, and
R.C.M. 307(c)(3), “How to draft specifications.” This discus- the military judge should instruct the panel on the lesser
sion and the sample specifications provided in Part IV of the offense!® Nonetheless, counsel should keep in mind that each
Manual for Courts-Martialare counsel’s primary references specification should allege only one offefA%e.
when drafting specifications. If imagination is required (for
example, when drafting an Article 134 specification for crimes  The specification for an alleged violation of Article 92,
and offenses not capital) counsel should use extra care and seékCMJ, on another recent charge sheet read: “did . . . violate a
the advice of experienced coungel. lawful general regulation . . . by wrongfully possessing drug
paraphernalia.” On its face, this specification would appear
In a recent case, the specification read: “did between Marchcomplete and correct. The issue is that the regulation which the
and April 1996 . . . .” Isitwrong? Maybe itis, but maybe itis accused is alleged to have violated prohibits the possession of
not. Surely, it is inartful. There is but a nanosecond betweendrug paraphernaliaith the intent to use or deliveAs written,
March and April, and it is more accurate to allege: “did does this specification allege an offense? Does the accused
between on or about 1 March 1996 and on or about 30 Aprilhave notice of the alleged offense? Is the accused protected
1996 .. ..” As stated in thdanual for Courts-Martial “[a] from reprosecutiorf? Counsel should ensure that Article 92
specification is a plain, concise, and definite statement of theviolations accurately allege criminal misconduct that is sanc-
essential facts constituting the offense chargédCounsel tioned by the order or regulatidh.
should allege dates with “sufficient precision” such that the
accused can identify the offense and provide a deféna#hile Six specifications in another case alleged that the accused
counsel can and should use terms such as “on or about” when eeceived stolen property, but the specifications failed to state

9. Judge advocates who engage in trial work might consider creating a digest system in a word processing document déthskep\aer‘BAQ larceny.” When
a new case is published, or when the attorney researches a new issue, the attorney could then enter the case citsuntmarpréfthe appropriate location in
the digest. The next time the issue arises, the attorney will have a place to begin research.

10. SeeMCM, supranote 4, R.C.M. 907(b)(1)(B) (discussing motions to dismiss for failure to state an offense).

11. SeeBencHBook, supranote 5, para. 3-60-2 (containing a sample specification for “Crimes and Offenses Not Capital”).

12. MCM,supranote 4, R.C.M. 307(c)(3)SedJnited States v. Sell, 11 C.M.R. 202 (C.M.A. 1953). One test for whether an amendment to a specification is a “minor
change” is whether the amendment will mislead the accused. M@vanote 4, R.C.M. 603(a).

13. MCM,supranote 4, R.C.M. 307(c)(3), discussion, para. (D).

14. Id. R.C.M. 906(b)(5) and discussioBut sedUnited States v. Mincey, 42 M.J. 376 (1995) (holding that the maximum punishment for a bad-check “mega-spec”
is calculated by adding up the maximum punishments for each check alleged).

15. MCM, supranote 4, R.C.M. 307(c)(3), discussion, para. (G)(iv).
16. Similarly, it is incorrect to allege in one specification that the accused committed an aggravated assault by stekiiggimt “with a dangerous weapon, a
means or force likely to produce death or grievous bodily harm.” This specification has alleged or described three typestefaassaults. Defense counsel

should make a motion requiring the government to strike surplus language.

17. SeeSell 11 C.M.R. 202.
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that, at the time the accused received the stolen property, théenge member selection or replacement, and trial counsel will
accused knew that the property had been stolen. Failure toot be able to explain and to defend the vicing and detailing
include an element in a specification is disastrous, and aprocess.
defense motion to dismiss will be granted in such a case. Addi-
tionally, this error created other issues (such as speedy trial) that Long before the morning of trial, trial counsel must ensure
plagued the case—errors beget errors that the members have been notified personally to appear.
While personal notification is recommended, members should
Trial counsel should not rely upon others to draft chargesnever be told anything about the case other than the information
and specifications. The trial counsel will be in court arguing on the convening order, the uniform, date, time, and location for
whether a proposed amendment is a minor or a major clange the trial. Counsel should not wait until the last minute to check
or whether specifications and charges are multipliclus. to see if someone else has properly performed these critical
Additionally, the trial counsel should develop the theme of the functions. The morning of trial may be too late, and everyone’s
case during the drafting of charges and specifications. time will be wasted in needless delay.

Panel Membership Discovery

A court-martial must be composed in accordance with rules  The goals of the military justice system are truth and justice,
on the number of members and their qualifications. Paneland the discovery rules promote these goals by encouraging the
membership is jurisdictional and must be scrupulously moni- free flow of information. Counsel should reacquaint them-
tored# Days before trial, counsel should review the vicing and selves with R.C.M. 701, the M.R.E. Section Il discovery
detailing orders to ensure that the court is properly comp8sed. requirement$® and local rules of court. For example, Section

Il of the M.R.E. requires disclosure to the defense of state-

Counsel need to be intimately familiar with the convening ments of the accused, seized property of the accused, or identi-
authority’s “automatic” detailing provisions. Are new mem- fications of the accuséd. This disclosure is required “prior to
bers automatically detailed when excusals occur? In the alterarraignment.? If the government has not provided this disclo-
native, is there a number the panel must fall below beforesure, defense counsel should consider objecting to arraignment
alternate members are automatically detailed to bring the num+taking place (by requesting a continuance under R.C.M.
ber of members back to a certain number? Either method is cor701(g)(3)(B)) or, in the alternative, asking the court to prohibit
rect. The government should propose to the conveningthe later introduction of the evidenée.
authority automatic detailing provisions that are easy to under-
stand and simple to implement. Defense counsel should In several recent cases, trial counsel have attempted to sat-
receive a copy of the description of the court-martial panel isfy the M.R.E. 304(d)(1) notice requirement by providing
selection process, including automatic detailing provisions, asdefense counsel with a memorandum that states: “All state-
soon as the convening authority selects new members. Botlments of the accused previously provided.” This vague state-
trial and defense counsel should carefully review the processment, which does not provide the specific notice required by the
Unless they understand how the convening authority’s processules, is insufficient?
works, defense counsel will not know if there is a basis to chal-

18. Additionally, counsel should check the purpose and applicability paragraphs to ensure that the regulation estaiiisioes fookthe accused, at the alleged
location, and for the alleged misconduct.

19. SeeMCM, supranote 4, R.C.M. 603.

20. See idR.C.M. 907(b)(3)(B).

21. UCMJ arts. 16, 25 (West Supp. 1996¢e alsdMCM, supranote 4, R.C.M. 201, 503, 505.

22. SeeMCM, supranote 4, R.C.M. 505(c). There is a difference between the convening authdriymembers and the staff judge advocate excusing members
under R.C.M. 505(c)(1)(B). The latter is announced on the record adeennting for members and is not reflected on an amending court-martial convening order.
SeeUnited States v. Gebhart, 34 M.J. 189, 192 (C.M.A. 1992). “The administration of this court-martial in terms of the ditladisgrvicepersons to sit as mem-
bers . . . and arranging for their presence prior to assembly of the court can best be described as Klipskualcourt held that the defense counsel waived any
“administrative” error.ld.

23. MCM,supranote 4, M. R. Evip. 304(d)(1), 311(d)(1), 321(c)(1).

24. 1d.

25. 1d.

26. See idR.C.M. 701(g)(3)(C).
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Counsel should review the discussions about R.C.M. of military property of a value of more than $100300.he sen-
701(a)(6) and R.C.M. 701(b)(5) in tManual for Courts-Mar- tence aggravators for this Article 121 offense are the type of
tial, which provide detailed listings of government and defense property (military) and the value of the property (more than
discovery requirements, some of which are often overlooked.$100). The offer portion of the pretrial agreement should not
If counsel fail to provide required discovery, military judges simply state that the accused will plead guilty to larceny. That
have broad discretion under R.C.M. 701(g)(3) to fashion appro-does not establish if the sentencing aggravators apply. Rather,

priate remedies. the agreement should state that the accused agrees to plead
guilty to larceny of military property of a value in excess of
$100.00.

Entry of Pleas
As for the quantum portion of the agreement, counsel must
Defense counsel must carefully prepare the entry of pleas.carefully word the sentence limitation so that it does not violate
Even if local rules of court do not require the filing of notice of the jurisdictional limits of the court. For example, at a special
pleas with the military judge prior to trial, it is evidence of pro- court-martial, the quantum portion should not provide that the
fessional trial preparation. Providing the military judge and convening authority may approve forfeitures of all pay and
opposing counsel with notice of pleas in cases of mixed pleasallowances for six montHs.
and when counsel are pleading by exceptions or by exceptions
and substitutions, avoids errors during a critical phase of a
court-martial’®® When an accused is represented by civilian Stipulations of Fact
counsel, military defense counsel should provide the civilian
counsel with written pleas. Military defense counsel should not At a minimum, a guilty plea stipulation of fact should con-
assume that civilian counsel are familiar with the peculiarities tain every relevant fact in support of every element of the appli-
of military pleas. cable offenses. It should tell the who, what, where, when, and,
if possible, the why of the criminal activity. It should not
merely be conclusory statements of the elements. The stipula-
Pretrial Agreements tion of fact should read like a stofdy. The parties should be
introduced, and the tale should be told, including the law
Pretrial agreements must be precise and should defineenforcement investigatioff. The stipulation will be published
exactly what happens to every specification, charge, and greateto the members, either by the trial counsel reading it to them or
offense to which the accused pleads not guilty. For example by providing a copy to each member. Putting the facts in a
the accused is charged with four specifications of drug distribu-chronological, story-like format makes the stipulation easier to
tion. In accordance with the pretrial agreement, she will pleadcomprehend.
guilty to specifications one, two, and three, and the charge. The
document should explicitly state the agreement concerning The trial counsel should write the stipulation of fact as soon
specification four—it can be withdrawfthe government  as the offer to plead guilty is received from the defense. In the
could agree not to present evidence &h(iesulting in dis- stipulation’s introductory paragraph, all parties should agree to
missal), or the government can attempt to prove it. the truth and admissibility of the stipulation’s contents and that
all objections are waive#. Additionally, the government
If the accused is pleading guilty to an offense with a sentenc-should ensure that stipulations of fact contain sufficient facts to
ing aggravator, the agreement should address the issue of theaive all potential defenses. For example, if the accused is
aggravator. For example, the accused is charged with larcenpleading guilty to an assault by intentional offer and the facts

27. See idMw. R. Evip. 304(d)(1), analysis. “Disclosure should be made in writing in order to prove compliance with the Rule and to prevenstarsiings.”
Id. A general statement, such as “all statements of the accused previously provided,” will not later serve as sufficienoprplidirece.

28. See generally idR.C.M. 910. If counsel enters pleas to a named lesser included offense without the use of exceptions and substidefemse twmunsel
“should provide a written revised specification accurately reflecting the plea and request that the revised specificitidacmitne record as an appellate exhibit.”

Id. R.C.M. 910(a)(1) discussion.

29. Id. R.C.M. 705(b)(2)(C).

30. Id. R.C.M. 705(b)(2)(D).

31. Part 1V, paragraph 46e, of thiCM lists the maximum punishments for larceny and wrongful appropriation. The nature of the property (military property, prop-
erty other than military property, motor vehicle, aircraft, vessel, firearm, or explosive) and the value of the propestlyéobfamore than $100.00 or of a value of
$100.00 or less) are sentencing enhancBeg id pt. IV, para. 46e.

32. The jurisdictional limitation of a special court-martial for forfeitures is forfeiture of two-thirds pay per monthrfarglxs. UCMJ art. 19 (West Supp. 1996).

33. Consider, for example, “It was the best of times, it was the worst of times .HARIEEDIickens, A TaLe oF Two CiTies 1 (The Riverside Press, Cambridge 1891).
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provide that the accused consumed four bottles of beer in the Prior to trial, opposing counsel must review all documentary
two-hour period prior to the intentional offer, the stipulation of evidence and consider all potential objections. For example,
fact should include the following language: has the proper person authenticated the offered exhibit? It is

Although the accused drank four twelve-

ounce bottles of beer in the two-hour period

prior to the assault, the accused’s ordinary
thought process was not materially affected.
The accused is seventy-four inches tall,

weighs 200 pounds, and is in excellent

health. He consumed food along with the

four bottles of beer. The accused was not
intoxicated. The accused was aware at the
time of the offense of his actions and their

probable results. The accused was able to
have, and did in fact have, the specific intent
to offer to do bodily harm to the victim.

impermissible for a “substitute” to sign an authentication certif-
icate “for” the records custodian; an offered exhibit requires
“an attesting certificate of the custodian of the document or
record.®” Additionally, the authentication sheet should be
compared to the documents attached. In a recent case, an
authentication sheet claimed to authenticatly the accused’s

DA Form 2A and DA Form 2-1, but the accused’s enlistment
contract, with inadmissible arrest information, was erroneously
attached with the DA Forms 2A and 2-1. In another case, the
DA Forms 2A and 2-1 that were attached to the certificate
belonged to another soldier with a similar name.

Counsel must remain vigilant and ensure that proponents of
offered documents lay the required foundatingVhile gov-

ernment counsel are usually prepared to lay the required foun-

Counsel should consider enclosing exhibits with the stipula- dation for the business records exception to the hearsay rule,
tion, such as the accused’s pretrial statements or photographs afefense counsel sometimes forget that they too are required to
evidence, the crime scene, or the victim. Enclosed exhibits helday this foundation prior to the admittance of documents during
the military judge conduct a thorough providence inquiry, and the findings portion of the trial.
they then accompany the sentencing authority into closed ses-
sion deliberations. From the government’s perspective, the Counsel should keep in mind that documentary evidence
stipulation of fact will contain all aggravation evidence that is may not be admissible if the document contains evidence that
directly related to the guilty plea offens®slf exhibits are would not be admissible through testimony. For example,
enclosed with the stipulation, however, counsel should not sim-defense sentencing letters from friends or family of the accused
ply staple the exhibits to the stipulation without referencing may not be admissible (without redaction) if they seek to
them in appropriate locations within the story. inform the panel that a punitive discharge is not appropriate. A
withess would not be allowed to testify concerning this opinion
under R.C.M. 1001; likewise, a letter from the accused’s rela-
tive or acquaintance may not be admissible with such an opin-
ion, unless the inadmissible material is redaéted.

Documentary Evidence

34. Language like that contained in the following example could be included in a stipulation:

When Sergeant Smith learned of the accused’s criminal activity, he immediately reported the accused’s conduct to theteiousfertsn-
mand. The company commander notified the CID. The CID then interviewed the accused on 8 July 1997. The interview Bpgamith
Agent Jones advising the accused of his rights. The accused waived his rights on a DA Form 3881 (enclosure 1) and agereidtocbe
At first, the accused denied even knowing the victim. This denial lasted for approximately one hour. After being catgght incemnsis-
tencies, however, the accused orally and in writing admitted that . . . . The accused’s written statement is enclosure 2.

35. For example, a stipulation of fact should provide in its introductory paragraph:

The government and the defense, with the express consent of the accused, stipulate that the following facts are trie o§psoeftind
admissible in evidence. These facts may be considered by the military judge and any appellate authority in determiridgrie pfdhe
accused’s pleas of guilty and may then be considered by the sentencing authority and on appeal in determining an appeapgat/en
if the evidence of such facts is deemed otherwise inadmissible. The accused expressly waives any objections he mayadavissmthef
these facts into evidence at trial under the Military Rules of Evidence, the Rules for Courts-Martial, the United StaiegsoBpastpplicable
case law. Any objection to or modification of this stipulation of fact without the consent of the trial counsel amourgadb aflihe pretrial
agreement, from which the convening authority may withdraw.

Of course, this assumes that the pretrial agreement contains a provision requiring the accused to agree to a stiptilatidithafifeh an introductory paragraph,
if defense counsel objects to facts contained in the stipulation, the government should not be bound by the pretrial &geli@éhtsupranote 4, R.C.M. 811;
see alsdJnited States v. DeYoung, 29 M.J. 78 (C.M.A. 1989).

36. SeeMCM, supranote 4, R.C.M. 1001(b)(4).

37. 1d. MiL. R. Bvip. 902(4a).

38. SeeColonel Gary J. Hollandiips and Observations from the Trial Bench: The Seduely Law., Nov. 1995, at 8 (containing a succinct example of foundation
guestions for the business record exception to the hearsay rule, M.R.E. 803(6)).
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and the Evidence Required

The Evidence is Admitted—Argue It The trial counsel’s analysis of what offenses to charge, and
the defense counsel’s analysis of those charges, should include
Every piece of evidence must be logically and legally rele- a careful examination of each element of the offefs&oun-
vant to be admitted. That is the purpose of M.R.E.s 401, 402sel can best accomplish this task by mapping out the elements
and 403. Once relevant evidence is admitted, counsel musbf the offenses and aligning next to each elemerdadhassible
argue the relevance of that evidence to the factfinder. Forevidence and instructions that can be relied upon to establish
example, if counsel fought hard to get the accused’s nonjudicialthat element.
punishment admitted into evidence during the presentencing
proceedings, he should pay attention to detail and argue the rel- For example, if the accused is charged with larceny of non-
evance of that nonjudicial punishment—the accused wasmilitary property, the four elements of the chafggould be
involved in prior misconduct, was provided an opportunity at listed on a sheet of paper. Counsel should then list, branching
rehabilitation, and chose subsequent criminal misconduct. out from each element, the admisstbevidence and witnesses
to establish those elements. Counsel for each side should ana-
Anything Worth Doing Is Worth Doing Well lyze and evaluate all potential evidence in terms of admissibil-
ity and foundation requirement&. Additionally, counsel
The need to focus on details continues at every stage of thehould list next to their corresponding elements the instructions
trial. Counsel must ensure that they and the accused are in thiat will apply. For example, to establish the first element, that
proper uniform and that medals are properly worn. Trial coun-the accused “took” certain property, there is a permissible infer-
sel must properly subpoena all withes¥asake sure that the  ence and a corresponding instruction that the accused took this
flyer is correct!! enclose in the members’ packets the correct property if the facts establish that the property was wrongfully
flyer, the convening order or orders, members’ question forms,taken and was shortly thereafter found in the knowing, con-
paper, and pencils; and correctly draft the findings and sentencscious, and unexplained possession of the acctisEdis per-
ing worksheet$? The bottom line is that attention to detail missible inference instruction should be listed next to the first
should be the trial advocate’s obsession. If counsel let downelement in the analyst8.Hopefully, counsel will recognize the
their guard, something will go wrong. Counsel who are not importance of this instruction and incorporate it into the devel-
convinced of this point should peruse any of the forty-six vol- opment of their theme, voir dire, opening statement, and clos-
umes of the Military Justice Reporters containing reported ing argument.
cases.
Defense counsel should also diagram the elements, available
evidence, and instructions. A thorough, critical analysis of the
Critically Analyze the Elements of the Offenses government’s evidence in relation to the law will reveal

39. While R.C.M. 1001(c)(3) allows the military judge to relax the rules of evidence for extenuating and mitigating esvgéenicethe extent that unauthenticated
letters from friends or relatives may be admitted, the content of the letters should be reviewed by counsel for objecteniable m

40. MCM,supranote 4, R.C.M. 703(e)(2).

41. For example, if the accused pleads guilty by exceptions and substitutions and has elected to be sentenced by rfigetharsttreflect the findings of the
court rather than the original charges and specifications. This flyer should be done in advance of the court-marti@hibgtdeeends on the defense counsel
providing timely notice of the accused’s pleas.

42. For example, at a special court-martial empowered to adjudge a bad-conduct discharge, the trial counsel musttenseraehairtg worksheet complies with

the jurisdictional limits of the court and does not provide for confinement for a period of years. Depending upon tHedadalaurt, there may be a requirement
to provide findings and sentencing worksheets to the military judge one day prior to trial. Even if there is no requiireswmidipractice to review these important
documents with the military judge in an R.C.M. 802 conference prior to trial. Ensuring the correctness of these docunteriti&pelminates the need to have

members wait while the worksheets are reviewed and corrected during trial.

43. As part of this examination, counsel should read the specific UCMJ articléaniial for Courts-Martialelements and accompanying text, andfi@ary
Judges’ Benchbook

44. SeeMCM, supranote 4, pt. IV, para. 46.

45. The admissibility of the evidence is crucial. If itis not admissible, it should not be used in this critical antlgs@erhents of the offense.

46. Counsel should evaluate the evidence critically and ensure that they have an established methodology for its infedexcéiomle, to establish value, counsel
might seek to introduce store records of the initial sale of the item or the current replacement cost. Prior to thess bemgrexdmitted, they must be properly
authenticated, and a hearsay exception must be establSse@dCM, supranote 4, M.. R. Evip. 803(6), 901. These issues need to be considered early in the process

so that counsel can identify required witnesses.

47. BencHBOOK, supranote 5, paras. 3-46-1 (larceny), 3-46-2 (wrongful appropriation).
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strengths and weaknesses in the government’s case and will When evidence fits within a consistent theme, it is judged as
also aid in the development of the defense theme. Additionally,being more believable. Advocates should seek to convince the
this analysis is invaluable when keeping track of evidence thatfactfinder that what they are presenting fits within their logical
has been introduced during the court-martial and when presenttheme, is more believable, and should therefore be accepted as
ing motions to dismiss under R.C.M. 917. true. Counsel should consider a theme as being tinted eye-
glasses through which counsel want the factfinder to view all of
Analogously, both counsel should analyze potential the evidence presented. If the factfinder accepts a particular
defenses. For example, in a drug distribution case, based upoadvocate’s theme, the factfinder will wear those eyeglasses and
the facts, counsel may need to analyze whether the defense afiew the evidence with that advocate’s tint on it.
entrapment exists. Although this defense does not have tradi-
tional “elements,” there are components that can be critically How does an advocate develop a theme? He must ask him-
analyzed in order to determine if the defense exisBBefense self, what is the proposition or concept which, if the factfinder
counsel should use this analysis to carefully plan how thebelieves it to be true, will lead to the conclusion that the evi-
defense will be established. The government should use thislence must also be true? Within this theme or framework, an
analysis to plan an appropriate response, recognizing that th@dvocate presents evidence that both reinforces the theme and
government must prove beyond a reasonable doubt that thestablishes or defeats the elements of the offense, depending
defense of entrapment does not e¥st. upon which side the advocate represents. While the theme is
not an element of the offense, it provides a context within which
Mapping out the elements of the charged offenses and potenthe factfinder can evaluate the evidence.
tial defenses provides early, thorough, critical analysis of the
facts and the application of the law to the facts. Itis the origin  The following example illustrates how to develop and to use
of the case theme. a theme in a court-martial. In a murder case, the prosecution
recognizes that the keys to proving premeditated murder will be
establishing beyond a reasonable doubt the identity of the
Develop a Theme accused as the killer and that at the time of the killing the
accused had a premeditated design to kill. As a result, the pros-
In courts-martial, themes are very important. Military per- ecution decides that its theme must encompass the motive for
sonnel thrive on consistency and order, march in step in per-the killing. If the panel believes the accused had a motive, they
fectly composed rectangles, and are taught that a lack of ordewill view the evidence through the tint of the motive, and they
is detrimental to war-fighting capability. They seek ufity.  will be more likely to believe that the accused killed the victim
Criminal conduct is defined as “prejudicial good orderand and that the homicide was premeditatedhe evidence sup-
discipline.®?> The Court of Appeals for the Armed Forces has ports the theme that the accused was a rejected paramour who
held that prejudice to good order and discipline is implicit in all could not allow the victim to live because she refused his love.
offenses under the UCM3.Given this perspective, the military The government will develop the following facts within this
factfinder will apply logic, attempt to put the evidence in proper theme: the accused had a romantic relationship with the victim;
order, and seek a theme that packages the evidence so thatthie victim acrimoniously terminated the relationship; the
“makes sense.” The trial advocate’s goal is to have the fact-accused had several confrontations with the victim in the days
finder accept his thenfé. prior to the shooting; and the accused obtained a weapon.
These facts establish the theme. The theme then provides the

48. Likewise, during the analysis of the elements, the value instruction should be listed next to the value elementcanastaetiil evidence instruction should

be listed next to the intent elemeBedd. para. 7-16, 7-Fee alsdMCM, supranote 4, pt. IV, para. 46¢(1)(f)(ii) (explaining the intent element of larceny). Paragraph
46¢(1)(f)(ii) of theMCM, part 1V, provides insight into the types of circumstantial evidence that can be presented at trial and incorporateztifitorztent, cir-
cumstantial evidence instruction.

49. The three components of entrapment are: (1) the transaction was completed; (2) the accused lacked titopredesposit the offense; and (3) the govern-
ment induced the accused to commit the offense.

50. “When the defense of entrapment is raised, evidence of uncharged misconduct by the accused of a nature similaged thatdrhissible to show predispo-
sition.” MCM, supranote 4, R.C.M. 916(g), discussion (citing.tMR. E/ip. 404(b)).

51. U.S. BF T oF ARMY, RELD MANuAL 100-5, @ERATIONS 2-4 through 2-6 (14 June 1993) [hereinafter FM 100-5].

52. SeeUCMJ art. 134 (West Supp. 1996).

53. United States v. Foster, 40 M.J. 140, 143 (1996).

54. The factfinder may adopt a theme somewhere in between. For example, in adult-on-adult sexual assault cases,dhepdeterise evidence often appears
to be at opposite ends of the consensual spectrum. The prosecutrix alleges that nothing she did could have been mistaigeocasena The accused, on the

other side of the spectrum, alleges that the prosecutrix agreed to everything prior to and during the alleged offensih.tRrased@ntrary themes, factfinders
could and have adopted a theme somewhere in between (recognizing that the government has the burden of proving ladkegbodrseeasonable doubt).
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context or “tint” by which identity and premeditation can fur-

ther be established. For example, scientific evidence such as Having noted that factfinders seek a theme within which
analysis of blood stains found on the accused’s clothingthey can evaluate evidence, counsel should also recognize that
becomes more incriminating. Eyewitness identifications of the factfinders will use common sense in evaluating the evidence.
accused are more convincing. The accused’s self-serving stateMembers are selected based upon age, education, training,
ments are less believable. Having established its theme, thexperience, length of service, and judicial temperatfemhe
government finds it easier to prove identity and premeditation purpose of establishing these criteria is the creation of a panel
because the factfinder is wearing the “eyeglasses” tinted withwith common sense and maturity of judgment. Noting their
motive. Of course, this theme should be woven into the gov-qualifications, the military judge will instruct the members to
ernment’s voir dire, opening statement, presentation of evi-use their common sense, knowledge of human nature, and ways
dence, and closing arguments. of the world®®

In the same example, the defense theory may be that the If counsel do not use common sense when orchestrating
accused did not commit premeditated murder; rather, thetheir presentations, factfinders will note the deficiencies of
accused killed the victim while in a fit of anger and, therefore, counsel and, to counsels’ detriment, apply their own common
can be guilty only of voluntary manslaughter. The defense sense. For example, the accused is charged with assault in
theme provides that there was no plan because the accusedhich grievous bodily harm is intentionally inflicted. The
acted on an uncontrollable impulse. Here, the defense seeks taccused is claiming voluntary intoxication for the purpose of
focus on the accused’s aaisly at the time of the killing, raising a reasonable doubt as to the existence of specific
because it was at this point that the accused was “in the heat dhtent®® The accused takes the witness stand on the merits.
sudden passion caused by adequate provocafiokithough a While the accused testifies that he cannot remember anything
rejected paramour, the accused visited the victim to rekindleincriminating because of his intoxication, he can amazingly
their relationship. The victim treated the accused mercilessly,remember everything that is exculpatory and which took place
taunted him, and sent him into a rage. It was the victim’s mali- just prior to, during, and after the incident. While the accused
ciousness at the time of the killing that caused the regrettablemay have consumed numerous alcoholic beverages, common
event. sense will lead the factfinder to conclude that the defense of

These themes are inconsistent as to the accused’s degree wbluntary intoxication does not apply and that the accused lacks
guilt, but the government’s burden of proof has not shifted. Thecredibility.5!
factfinder will decide which theme is more logical when evalu-
ating the evidence. Within the framework of the more logical  In another example, the accused pleads guilty to receiving
theme, the factfinder will evaluate the credibility of witnesses stolen military property (explosives). After having been found
and decide if the government has carried its burden of proof. guilty, the accused states in his unsworn statement that although

he knew the explosives were stolen when he received them, he

If the trial advocate does not provide a theme, the factfinderdid not turn the property over to his chain of command because
(military personnel trained to apply lo&fcwill develop their they were “distant and aloof.” The accused alleges that the
own theme. It is to the trial advocate’s advantage to assist factehain of command consisted of poor leaders who had closed
finders in the development of a theme or context within which down lines of communication with the lower-ranking enlisted
members catogically analyze the evidence. soldiers. At this point, such a contention seems plausible

because there is no logic error. The accused has presented
extenuating evidence of why he kept the stolen explosives hid-

Apply CommonSense to th&ase and Its Presentation den in his room—he could not turn to the poor leaders in his

55. Motive is such strong evidence that members may equate it with an element of the offense. While its potency nmakg<gtieanst counsel must be wary.
Trial counsel should use this strength if it is available. If there is no apparent motive, defense counsel should eun&&labsence as the defense theme: “There
is no reason, no motive, for the accused to have committed this crime. Common sense tells you that based upon thisviadkefanatsed did not commit this
crime.”

56. SeeMCM, supranote 4, pt. IV, para. 44.

57. SeeFM 100-5supranote 51, at 2-12 (discussing the logic framework within which commanders integrate and coordinate functions to synctiecefizetsyt

58. UCMJ art. 25 (West Supp. 1996).

59. The closing substantive instructions on findings include the following: “In weighing and evaluating the evidencesxmected to utilize your own common
sense, your knowledge of human nature, and the ways of the world. In light of all the circumstances in the case, ymsgtenittedoherent probability or improb-
ability of the evidence.” BucHeook, supranote 5, at 53.

60. SeeMCM, supranote 4, R.C.M. 916(1)(2).

61. SeeBeNcHBoOK, supranote 5, instr. 7-7-1 (pertaining to the credibility of witnesses). “These rules apply equally to the testimony givenduséte"#d.
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chain of command. Next, the defense presents numerous mem- mine credibility is if a person has a motive to lie?
bers of the accused’s chain of command, to include past and
present team leaders, squad leaders, platoon sergeants, and pla- Do you all agree that in general, no one wants to be
toon leaders. They all claim to have worked closely with the caught doing something to cause their divorce?
accused (to include daily contact with the accused during the
period that covers the possession of stolen explosives), to know  Does everyone agree that infidelity is a cause of
the accused extremely well, and to have opinions concerning divorce?
his outstanding rehabilitative potential. Are these two presen-
tations logical? Common sense provides that they are inconsis- Does everyone generally agree that a woman could
tent. The defense began by attacking the professionalism of the lie about her infidelity to protect her marriage?
chain of command and impeaching their abilities as leaders.
Then, the defense called upon this same chain of command to These voir dire questions begin by educating the panel con-
render good-soldier testimony, as if they are competent leadergerning the lack of consent element required for a rape convic-
with opinions that should matter. Which of these two inconsis- tion. The second and third questions address credibility in
tent presentations should be believed? Has the defense presegeneral. The remaining questions become more focused and
tation lost credibility, making both presentations unbelievable? introduce the defense theme—a married prosecutrix wants to
protect her marriage and will lie concerning consensual sex.
Since the military judge will later similarly instruct the panel
Voir Dire concerning rape’s required element of lack of consent and
determining witness credibility, it is beneficial for defense
The discussion for R.C.M. 912(d), Examination of Mem- counsel to link these key instructions to the defense theme as
bers, states that “[tjhe opportunity for voir dire should be used early as voir dire.
to obtain information for the intelligent exercise of chal-
lenges.®? Not minimizing the requirement to select a fair and
impartial panel, counsel should nonetheless also use voir dire to Establishing Challenges for Cause
educate the panel and to introduce case thémes.
Counsel should not use group voir dire to establish individ-
ual challenges for cause. In the ordinary voir dire setting, the
Establishing the Theme military judge asks the panel members numerous “qualifica-
tion” questions from thélilitary Judges’ Benchbogland all
Voir dire is the first opportunity to educate the panel con- members answer either affirmatively or negatively in unison. If
cerning the key issues of the case and respective themes. Dua panel member provides a response that indicates a potential
ing voir dire, counsel should present their themes through well-disqualification, counsel should note the response and address
worded questions that take the members from general statethe issue during individual voir dire of the member. Asking
ments with which everyone agrees to more pointed questiongjuestions that attack the impartiality of a member in front of the
that establish counsel’s themes. The following example illus- other members could be viewed by the group as an attack upon
trates this technique: Defense counsel in a rape case wants thtee group itself?
members to accept the theme that the prosecutrix is lying about
lack of consent so that she can preserve her marriage. Going Once in individual voir dire, counsel should not begin an

from general to more particular, questions might be: attempt to establish a challenge for cause by asking the individ-
ual member leading questions that call for legal conclusions.

The military judge will instruct you that an element of For example, counsel should not ask “Isn't it true that because
rape is that the sexual intercourse must be noncon-  your senior rater is also on the panel, you would not indepen-
sensual. Does everyone understand that it is not dently weigh the evidence and vote your conscience?” Rather,
rape if the woman consented to sex? he should begin with questions that require factual answers.
Counsel should ask how often the individual member and his

Do each of you understand that you have the duty to senior rater work together, when was the last time the junior
determine the credibility of witnesses? told the senior that he disagreed with the senior in the presence

of others, when is the junior member due to receive an officer

Does everyone agree that one way for you to deter- or noncommissioned officer evaluation report, and whether the

62. MCM,supranote 4, R.C.M. 912(d), discussion.

63. Counsel should draft questions carefully, ensuring that the questions have a proper purpose and are not compoungl. o€oonfed do not want to be inter-
rupted and corrected while making their first impression with the members.

64. Also, a member’s response to a question has the potential to taint others. This issue can be avoided by usingadindiidueal ask questions that could
disqualify othersSeeMCM, supranote 4, R.C.M. 912(d), discussion.
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junior member will be in a promotion zone or a service school party interviews them. This will enable counsel to stay
zone in the near future. These facts lay a foundation, and counapprised of opposing counsel’s discussions with withesses. To
sel can then ask leading questions, such as: “Wouldn't youput witnesses at ease, counsel should also consider interviewing
agree that someone who is receiving a rating within a monthwitnesses at their locations. Who knows what counsel will dis-
may be hesitant to express disagreement with her rater?” Theover if they find themselves at the accused’s unit?

fact-based questions have accomplished two purposes: (1) they

have exposed the potential disqualification to the military = Counsel should not discourage their witnesses from speak-
judge, and (2) they have exposed the bias to the member sucimg to opposing counsel, with limited exceptidhsJustice is

that the member might be unable to give clear, reassuringserved when both counsel have full knowledge of the facts of
unequivocal answers concerning the potential disqualification. the case. The court-martial is then a true test of the evidence.

When exercising challenges for cause, counsel should com-

bine several reasons together and argue the mandate of the mil- Assisting Victims and Witnesses

itary appellate courts to liberally grant challenges. For

example, a member is an officer who is rated by another mem- If the witness is a victim, the witness will be more eager to

ber, knows a witness, and has “some” law enforcement training.assist in the trial process when counsel are eager to help the wit-

While none of these facts alone establishes a challenge foness. When appropriate, trial counsel should inform the victim

cause, when grouped together and argued with the “liberalof her rights under Article 139. Although it is often over-

grant” mandate, an argument could be made that a challengéoked, Article 139 provides a method for compensating vic-

should be granted “in the interest of having the court-martial tims of certain property crimes. Counsel should be thoroughly

free from substantial doubt as to legality, fairness, and impar-familiar with procedures to direct meritorious claimants

tiality.”6® through the claims process. Additionally, counsel should strive
to protect victim and witness rights under Chaptérgy Reg-
ulation 27-10° Protecting the rights of victims ensures justice

You Can Never Talk to a Witness Too Often and mitigates victim suffering.

Trial attorneys should talk to potential witnesses early in the
trial process and should talk to them often. During the entire Cross-Examine Every Witnesé&®
process, counsel must remember to treat withesses with cour-
tesy and respect and to keep them informed of the status of the Cross-examination should be brief and to the point—less is
case. Counsel should also tell witnesses to call if the opposingisually better. When asking non-foundational, essential ques-

65. 1d. R.C.M. 912(f)(1)(N). SeeUnited States v. Guthrie, 25 M.J. 808 (A.C.M.R. 1988).

66. AR 27-26supranote 3, Rule 3.4. The rule provides that:

A lawyer shall not:

(f) request a person other than a client to refrain from voluntarily giving relevant information to another party unless:
(1) the person is a relative or an employee or other agent to a client; and
(2) the lawyer reasonably believes that the person’s interests will not be adversely affected by refraining from givifayrsatiom
Id. The comment to Rule 3.4 notes:
The procedure of the adversary system contemplates that the evidence in a case is to be marshaled competitively bynthpadietenEair

competition in the adversary system is secured by prohibitions against destructioneziment of evidence, improperly influencing wit-
nesses, obstructive tactics in discovery procedure, and the like . . . .

Paragraph (f) permits a lawyer to advise relatives, employees, or other agents of a client to refrain from giving infoanativertparty,
for such persons may identify their interests with those of the client.

Id. comment.
67. UCMJ art. 139 (West Supp. 1996) (pertaining to the redress of injuries to property).

68. SeeAR 27-10,supranote 8, ch. 18 (pertaining to victim/witness assistance).
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tions, counsel should phrase the question in a leading fashion. Every panel member in front of whom military counsel will
Every question should have a purpose and should be written ouargue has given or has attended military briefings. They antici-
in advance® Counsel should seek to impeach foundations, to pate a similar format from trial advocates: an introduction, a
expose biases, and to impeach memory. To be effective, triabody, and a conclusion. For an advocate to be successful, he
attorneys must not simply rehash direct examination. Addition- should use the introduction and conclusion to stress his theme.
ally, counsel should never cross-examine in chronological
order because chronology allows the witness to simply repeat In the introduction, counsel should inform the members that
the story as practiced. Instead, counsel should ask questionis presentation has a certain number of major points in support
out of their natural sequence so that the witness’ memory will of the theme, and he should identify those points. The body
truly be tested. should be organized into three to five components or major
topic areas. All components must support the theme. Although
Trial counsel musalwaysbe prepared to cross-examine the major topics will necessarily vary from case to case, some com-
accused. If the opportunity to cross-examine the accused omon major topics are: elements of the offenses and the facts of
findings or on sentencing arises, trial counsel should seize thehe case, physical evidence, credibility of withesses, investiga-
opportunity. Cross-examination of the accused can be, andor errors, eyewitness identification, special defenses, and a dis-
often is, the turning point in a court-martial. Trial counsel cussion of instructions (for example, a discussion of why the
should attempt to get the accused to agree with some, if not allpanel should or should not apply the permissible inference
of the elements. For example, the prosecutor could ask theelating to the unexplained possession of recently stolen prop-
accused, “You agree that the compact disk player is wortherty in a larceny ca%®.
$125.00?" When he agrees, value is then uncontroverted.

All too often, the government counsel is unwilling to ask the Organization
defense’s good-soldier witness relevant questions that test the
foundation of the witness’ opinion. Assume the accused’s staff As an advocate proceeds through the major topics, he must
sergeant supervisor testifies that the accused is a good soldiekeep the members on track. In this vein, counsel could tell the
Counsel should cross-examine the witness with pointed quesmembers, “I am now going to address the second major point—
tions. For example, trial counsel could ask the good-soldierthe lack of credibility of the government’s witnesses.” Counsel
witness how many promotion points the accused has and whatould then argue the issue as it applies to each witness. The
the cutoff score is for the accused’s military occupational spe-members expect counsel to be organized. If counsel is not orga-
cialty. If the witness doesn’t know, the factfinder may discount nized, he will lose credibility with the members.
the good-soldier opinion because the witness lacks sufficient
knowledge of the accused, his current status, and his service Being organized begs for the use of charts or diagrams.
record. Has the witness ever recommended the accused for aBharts force advocates to outline their presentations and to
award, a citation, or soldier of the month? Has the witness evethink in terms of three to five major components. They give the
given the accused, the alleged excellent performer, a positivefactfinder visual aids which make them better able to follow, to
counseling statement? If the accused is really that good, whyunderstand, and, hopefully, to adopt an advocate’s arguments
didn’t the witness somehow tangibly recognize the accused’sand theme. Every trial and defense counsel has access to some
work performance? Additonally, if there is uncharged miscon- graphics presentation program, and they should use it. Since
duct, counsel may cross-examine the good-soldier withnesshe members will not have access to the visual aids during their
about that misconduct if it would logically bear upon a charac- closed-court deliberations, counsel can tell the members to
ter trait to which the witness testifiéd. copy important information from the visual aids.

The members will hold a full and free discussion prior to
Argument voting. Advocates should encourage the members to use that
time to discuss the major topics in the sequence in which they

69. The exception to this general rule may be the accused’s parents during sentencing.

70. This is possible because counsel will have interviewed every witness; knows what every witness will say; and canplherafoross-examination accord-
ingly. Counsel should keep in mind the adage which warns, “Do not ask a question to which you do not know the answer.”

71. SeeUnited States v. Brewer, 43 M.J. 43, 47 (1995).
“[lInstances of conduct in between the period that was the basis of the opinion and the time of the offense equally boa talegaestion
whether, as the direct testimony would imply, appellant had the same character traits when the charged crime occurréc agitnvben t
knew him.”

Id.

72. BencHBOOK, Supranote 5, para. 3-46-1, note 4.
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were presented. An advocate’s chances for success increase
when the members follow the sequence of his topics. While a pessimist prior to trial, an advocate must exude con-
fidence once he is in court. He must always be and look in con-
trol. When opposing counsel calls a witness, counsel should
Avoid Arguing Personal Beliefs or Opinions pull out his manila folder for that withé8sind show the mem-
bers that he is ready. Counsel should know what his opponent’s
Counsel must not argue personal beliefs or opiniéssich cross-examination of witnesses will be and should have effec-
as: “I (or we or the government) believe the accused committedtive redirect questions prepared.
larceny.” Instead, counsel should argue: “The accused com-
mitted larceny.” Counsel should be positive and use positive language. For
example, the following argument uses weak language: “The
government hopes that you adjudge a bad-conduct discharge.”
Be Pessimistic A more positive way to make the argumentis: “A bad-conduct
discharge is the required punishment for the accused’s serious
Prior to the first Article 39a session in a case, counsel shouldcriminal misconduct. Give him what he deserves. Justice
assume that things will go wrong with their cases and shoulddemands it.” Counsel who have carefully prepared can and
plan accordingly. Has everything been done to ensure that theshould be confident.
crime laboratory will be done with the evidence prior to trial?
What if the military judge holds that some critical piece of evi-
dence is not admissible? What if opposing counsel “opens a Conclusion
door” or introduces a certain piece of evidence? Does a poten-
tial ruling render one of the elements unsupported by evidence? There is no secret to success in the courtroom. Diligence
Is there an alternate pla?Counsel must be prepared for any- and careful preparation produce quality presentations and result
thing and everything. If advocates expect and plan for thein justice being served. The accused, the convening authority,
worst, nothing will take them by surprise. the triers of fact, the military justice system, and the United
States deserve nothing less.

Project Confidence

73. United States v. Clifton, 15 M.J. 26 (C.M.A. 1983); United States v. Horn, 9 M.J. 429 (C.M.A. 1980); United Statéerbdcker, 2 M.J. 128 (C.M.A. 1977).

74. Evidence that may be held inadmissible for one purpose may become admissible for another. For example, the militayyhjoldbthat certain uncharged
misconduct is inadmissible under M.R.E. 404(b), other crimes, wrongs, or acts. This evidence may become admissibleéonicatsmef a defense character
witness under M.R.E. 405(a).

75. If using a file system, the folder should contain the prepared direct or cross-examination for that witness, asmehked copies of all prior statements of
that witness. The prior statements may be needed for refreshing the witness’ memory or for impe&xdaikIitl, supranote 4, M. R. B/ip. 612, 613.
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Joint Service Combat Shotgun Program

W. Hays Parks
Special Assistant for Law of War Matters,
Office of The Judge Advocate General, U.S. Army
Washington, D.C.

Introduction as the lead service for the program, and the U.S. Army, Navy,
Air Force, and Coast Guard are the participating services. The
There is a long history of the use of shotguns in combat. ButJoint Service Small Arms Program office conducts general
in the closing days of World War I, Germany objected to the oversight of the program and provides research, development,
U.S. use of shotguns, claiming their use violated the law of war.testing, and evaluation funding to support the procurement
Although the German claim was promptly rejected by the effort. The commander of the Marine Corps Systems Com-
United States, questions about the legality of shotguns permand has been designated as the Milestone Decision Authority
sisted. This articlesets forth the history of the combat use of for the program.
shotguns, the 1918 German protest and U.S. response, and an
analysis of the issue in contemporary terms. The memorandum The Combat Shotgun to be procured and fielded will be
of law upon which this article is based was coordinated with therequired to satisfy the following operational and physical
other services, Army and DOD General Counsel, and therequirements described in the Joint Operational Requirement
Department of State, and it reaffirms the legality of the shotgunDocument and further amplified in the contract Purchase
for combat use. Description:

(1) Capable of semiautomatic operation.

The Requirement for a Legal Review

Various regulations require a legal review for all weapons
which will be procured to meet a military requirement of the
armed forces of the United StafesThe purpose of the legal
review is to ensure that the intended use of each weapon,
weapon system, or munition is consistent with customary inter-
national law and the international law obligations of the United
States, including law of war treaties and arms control agree-
ments to which the United States is a party. Accordingly, the
commander of the United States Marine Corps Systems Com-
mand requested a joint legal review of the Joint Service Combat
Shotgun program by the Offices of the Judge Advocate Gener-
als of the Army, Navy, and Air Force.

The Program

The Joint Service Combat Shotgun (Combat Shotgun) is a
joint program to select and field a lightweight, semiautomatic,
12-gauge shotgun to replace pump action shotguns currently in
use by each of the military services. The Marine Corps is acting

1. This article is derived from the author’s legal review, dated 24 January 1997, of the Joint Service Combat ShotgumRiaghemyrote for The Judge Advo-

cate General, U.S. Army.

2. U.S. BFP1 oF Derensg Dir. 5000.1, BrenseAcquisiTion (15 Mar. 1996) [hereinafter DODi® 5000.1]; U.S. BF' T oF ArRMY, ReEG. 27-53, RVIEW OF LEGALITY
oF WEAPONS UNDER INTERNATIONAL Law (1 Jan. 1979); U.S.#9' 1 oF Navy, SEcReTARY OF THE NAvY INSTR. 5711.8A, RviEw oF LEGALITY oF WEAPONS UNDER INTERNA-

(2) Capable of firing both standard Depart-
ment of Defense (DOD) 2.75-inch, 12-gauge
No. 00 buckshot, No. 7 1/2 shot, No. 9 shot,
and slug ammunitiod,and 3.0-inch 12-
gauge commercial ammunition conforming
to Sporting Arms and Ammunition Manufac-
turers’ Institute (SAAMI) standards without
adjustment to the operating system. The
Marine Corps Systems Command is unaware
of any DOD acquisition programs to procure
and type classify 3.0-inch, 12-gauge ammu-
nition for use by DOD components.

(3) Have a maximum effective range of forty
meters (fifty meters desired) with the DOD
standard 2.75-inch No. 00 buckshot ammuni-
tion, and 100 meters (125 meters desired)
with slug ammunition.

(4) Have a length of 41.75 inches or less and
be capable of being reconfigured to, and be
operated at a length of, 36 inches or less.

(5) Weigh no more than 8.5 pounds (six
pounds desired) unloaded.

TIONAL Law (29 Jan. 1988); U.S.H8'T oF AIR Forckg, INsTR. 51-402, W¥arons ReviEw (13 May 1994).

3. The 12-guage door-breaching cartridge was the subject of a coordinated review that approved that round. Shotgunistug amamtimateriel munition,

will be the subject of a separate review.

4. Memorandum, Commander, Marine Corps Systems Command, subject: Joint Service Combat Shotgun Program, Request fen@gaERpii1996).
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(6) Be equipped with Low Light Level iron consisting of one standard musket ball and three to six buck-

sights and a standard U.S. Military accessory shot, in order to increase the probability of achieving a hit. In
mounting rail integral to the upper receiver, the subsequent Seminole Indian Wars in Florida (1815-1845),
to permit use of other sight enhancement buck-and-ball was standard issue for military muskets.
devices.

As the buck-and-ball round slowly succumbed to improve-
The Combat Shotgun will be employed by personnel in eachments in small arms technology that brought greater rifle accu-
of the armed services in international armed conflict, internal racy, the shotgun remained in military use. Texans made
armed conflict, and military operations other than war and will effective use of the shotgun in their unsuccessful defense of the
be used for missions to include the execution of security/inte- Alamo (6 March 1836) and their defeat of the Mexican Army
rior guard operations, rear area security operations, guardingorces of General Santa Anna in the battle of San Jacinto six
prisoners of watr, raids, ambushes, military operations in urbanweeks later. In the subsequent war with Mexico in 1846,
terrain, and selected special operations. Marine Corps Major Levi Twiggs employed a shotgun, report-
edly with good effect, during the Marine Corps’ march from
Vera Cruz to Mexico City. During the American Civil War, .58-
History ® and .69-caliber smoothbore rifles using buck-and-ball, and
shotguns, were used in combat by Union and Confederate
As history constitutes State practice, consideration of theforces, primarily by cavalry units. For example, the shotgun
legality of the Combat Shotgun requires a summary of the his-was a preferred weapon for the Confederate cavalry com-
tory of the military use of shotguns and related legal issues. manded by General Nathan Bedford Forrest, who readily saw
its value for close-quarter combat. United States Cavalry units
The military history of the shotgun dates to the middle of the subsequently employed shotguns during the Indian wars
sixteenth century, when the blunderbuss was invented in Gerbetween 1866 and 1891.
many and the smoothbore Birding Piece or Long Fowler was
developed in England. While the latter was developed for hunt-  Shotguns were employed by United States Army and Marine
ing, the former was a close-range, antipersonnel weapon fromCorps units during the insurrection that raged in the Philippines
the outset. The dual use—for hunting and personal protecfrom 1899 to 1914, and by Brigadier General John Pershing in
tion—and greater range of the Long Fowler caused it to survivethe 1916 punitive expedition into Mexico in pursuit of Pancho
and to flourish as the blunderbuss began to wane in the firstvilla. When World War | entered its stalemated trench warfare
quarter of the nineteenth century. phase, both French and British High Commands considered,
but rejected, the use of double-barreled shotguns in trench
The blunderbuss saw considerable use by British, Europeandefense. The rejection of their use was not due to any questions
and American military forces before its ultimate demise. Aus- as to their legality, but was due to the perceived ineffectiveness
trian, Prussian, and British regiments were equipped with theof their light bird shot loads and, undoubtedly, the requirement
blunderbuss; for example, British General Sir John Burgoynefor and difficulty of frequent, quick reloading of a double-bar-
raised a Light Dragoon Regiment in 1781 equipped with the reled shotgun in close combat. When the United States entered
blunderbuss. Navies employed the blunderbuss as a weapoWorld War | in 1917, General Pershing was placed in command
for repelling boarding parties. The blunderbuss and the shot-of the American Expeditionary Forces (AEF). General Persh-
gun established the character of the modern military shotgun: ang’s forces employed 12-gauge repeating (pump action) shot-
multiple-projectile weapon for close-range combat. Develop- guns, loaded with six No. 00 buckshot shells, for close-range
ment of the high-velocity, small-caliber rifle which possesses defensive fires against enemy infantry assaults, trench raids,
greater range and accuracy, resulted in an initial decline in theand assaults on enemy trenches and machine gun positions.
use of the shotgun in combat, a trend which began to reverse in
World War I. There is no known evidence that shotgun use in  The highly-effective use of the shotgun by United States
combat diminished because of a question as to its le§ality. forces had a telling effect on the morale of front-line German
troops. On 19 September 1918, the German government issued
The combat shotgun or military rifle with a shotgun-type a diplomatic protest against the American use of shotguns,
munition continued to be used in the United States. In thealleging that the shotgun was prohibited by the law of war.
American Revolution, General George Washington encouragedAfter careful consideration and review of the applicable law by
his troops to load their muskets with “buck and ball,” a load The Judge Advocate General of the Army, Secretary of State

5. The primary source for this historical section is Thomas F. Swearengen’s authoritative source on the sobject. SvEARENGEN, THE WORLD'S FIGHTING
SHoTeuns (1978);see alsdPaul B. Jenkins[renchShotgun®fthe AEF, THe Am. RFLeman, Nov. 1935, at 14-15, 22; Howard M. Madalibe Use of the Percussion
Shotgun in Texas Prior to and During the American Civil War, 1861-18&&ax, at 133-172 (1995).

6. The 1918 German protest and the language of its present law of war manual are difcassed

7. The German protest and U.S. response are discussed in great@rfoetail
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Robert Lansing rejected the German protest in a formal note.s substantial State practice of shotgun use in combat over more
This is the only known occasion in which the legality of actual than two centuries. In contrast, there is no known evidence that
combat use of the shotgun has been raised. shotgun use in combat has been curtailed by any nation due to
concerns as to its inconsistency with the law of war.

Shotguns were employed by Allied-supported partisans and
guerrillas in Europe and Asia during World War I, and by the
United States Army and Marine Corps in the Pacific and China- Legal Considerations and Analysis
Burma-India (CBI) theaters. The short range of the shotgun
made it of limited value for conventional forces in the open  The Combat Shotgun raises two issues with regard to its
European battlefields, but its close-range effectiveness made itegality. First, does a weapon capable of inflicting multiple
invaluable in the dense jungle battlefields of the Pacific and wounds upon a single enemy combatant caugeerfluous
CBIl theaters. Shotguns were employed in combat in the Korearinjury, as prohibited by Article 23(e) of the Annex to the Hague
War, primarily for command post security and close-range pro-Convention IV Respecting the Laws and Customs of War on
tection for machine-gun positions. Human-wave attacks by Land of 18 October 1907? Second, does the No. 00 buckshot
North Korean and Chinese forces led to the development of theprojectile, or other smaller buckshot projectiles, expand or flat-
Claymore mine, a multiple-fragmentation antipersonnel muni- ten easily, in violation of the Hague Declaration Concerning
tion that performs like a shotgun in its directed dispersion of Expanding Bullets of 29 July 1899? Each of these questions
fragments. will be addressed in the analysis that follows.

In the post-World War Il insurgency/counterinsurgency era,
shotguns were employed by guerrilla and military forces in vir- Does a Weapon Capable of Inflicting Multiple Wounds
tually every conflict in sub-Sahara Africa, Latin and South upon a Single Enemy Combatant Cause Superfluous

America, and Southeast Asia. In their successful counterinsur- Injury, as Prohibited by the Law of War?
gency campaign in Malaya (1948-1959), British forces
employed shotguns in jungle operations, as did British, Austra- Treaty Law

lian, and New Zealand special operations forces in their 1963-
1966 Borneo campaign. Shotguns were employed by Viet The principal treaty provision to which the United States is
Minh and French forces in the Indochina War (1946-1954) anda party relating to the legality of weapons is contained in Article
by the Viet Cong against the military forces of the Government 23(e) of the Annex to Hague Convention IV Respecting the
of the Republic of South Vietham (1956-1975). United States, Laws and Customs of War on Land of 18 October E3@f7ich
Australian, and New Zealand units employed shotguns in theirprohibits the employment of “arms, projectiles, or material cal-
operations against Viet Cong guerrillas and North Viethameseculated to cause unnecessary sufferihgn”’some texts, the
military forces in the Republic of Vietham (1965-1972). They termsuperfluous injurys used in lieu ofinnecessary suffering.
also used the Claymore mine and a shotgun round for the M79Vhile the two terms often are regarded as synonymous, the
grenade launcher. United States Marine Corps personneformer is the more accurate translation from the authentic
employed shotguns in the recapture from Cambodian forces ofrench text—propres a causer des maux supetfltfs
the container shipMayaguezon 12 May 1975. United States
Air Force security police employed shotguns in base security Neithersuperfluous injury nor unnecessary suffering has
operations in Saudi Arabia during Operations Desert Shield andbeen defined. In determining whether a weapon causes super-
Desert Storm (1990-91) to protect them from attack by terror-fluous injury, a balancing test is applied between the force dic-
ists or Iraqi military units, and some personnel in British tated by military necessity to achieve a legitimate objective vis-
armored units were armed with shotguns as individual weaponsa-vis injury that may be considered superfluous to the achieve-
during that conflict. ment of the stated or intended objective (in other words,
whether the suffering caused is out of proportion to the military
The history of combat use of the shotgun reveals that it is aadvantage to be gained). The test is not easily applied; a
limited range but highly effective close-range, specialized weapon that can incapacitate or wound lethally at, for example,
weapon. Although recorded use has been primarily by United300 meters or longer ranges may result in a greater degree of
States and British military forces and their close allies, the shot-incapacitation or greater lethality at lesser ranges. For this rea-
gun has been employed in combat by the militaries of otherson, the degree of “superfluous” injury must be clearly dispro-
nations and guerrilla or partisan forces where its use was ofportionate to the intended objective(s) for development of the
value for a specific mission, or in a particular conflict where its weapon (that is, the suffering must outweigh substantially the
close-range effectiveness provided a military advantage. Theremilitary necessity for the weapon).

8. Hague Convention IV Respecting the Laws and Customs of War on Land, Oct. 18, 1907, annex, art. 23e, 36 Stat. 2277.
9. Id.

10.1d.
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The fact that a weapon causes injury or death does not lead The German protest was forwarded by the Department of
to the conclusion that the weapon causes superfluous injury, o6tate to the War Department, which sought the advice of The
is illegalper se Military necessity recognizes that weapons of Judge Advocate General of the Army. Brigadier General Sam-
war lead to death, injury, and destruction; the act of combatantsiel T. Ansell, Acting Judge Advocate General, responded by
killing or wounding enemy combatants in battle is a legitimate lengthy memorandum dated 26 September 1918. Addressing

act under the law of war. That the law of war prohibitaec-
essarysuffering is an acknowledgment that the law of war rec-
ognizes as legitimateecessarysuffering in combat. Deadly
force also may be used lawfully against persons who are com-
mitting or threatening to commit crimes of violence who are not
protected by the law of war, such as terrorists.

What is prohibited is the design or modification and employ-
ment of a weapon for the purpose of causing suffering beyond
that required by military necessity. In conducting the balancing
test necessary to determine a weapon'’s legality, the effects of a
weapon cannot be weighed in isolation. They must be exam-
ined against comparable weapons in use on the modern battle-
field and the military necessity for the weapon under
consideration.

The 1918 German Protest

On 19 September 1918, the Government of Switzerland,
representing German interests in the United States, presented to
the U.S. Secretary of State a cablegram received by the Swiss
Foreign Office containing the following diplomatic protest by
the Government of Germany:

The German Government protests against the
use of shotguns by the American Army and
calls attention to the fact that according to the
law of war Kriegsrech} every [U.S.] pris-
oner [of war] found to have in his possession
such guns or ammunition belonging thereto
forfeits his life. This protest is based upon
article 23(e) of the Hague convention [sic]
respecting the laws and customs of war on
land. Reply by cable is required before Octo-
ber 1, 1918.

The German protest was precipitated in part by the capture
in the Baccarat Sector (Lorraine) of France, on 21 July 1918, of
a U.S. soldier from the 307th Infantry Regiment, 154th Infantry
Brigade, 77th Division, AEF, who was armed with a 12-gauge
Winchester Model 97 repeating trench (shot) gun, and a second,
similarly-armed AEF soldier from the 6th Infantry Regiment,
10th Infantry Brigade, 5th Division, on 11 September 1918 in
the Villers-en-Haye Sector. Each presumably possessed issue
ammunition, which was the Winchester “Repeater” shell, con-
taining nine No. 00 buckshot.

the German protest, General Ansell stated:

Article 23(e) simply calls for comparison
between the injury or suffering caused and
the necessities of warfare. It is legitimate to
kill the enemy and as many of them, and as
quickly, as possible . . . . It is to be con-
demned only when it wounds, or does not Kill
immediately, in such a way as to produce suf-
fering that has no reasonable relation to the
killing or placing the man out of action for an
effective period.

The shotgun, although an ancient weapon,
finds its class or analogy, as to purpose and
effect, in many modern weapons. The dis-
persion of the shotgun [pellets] . . . is adapted
to the necessary purpose of putting out of
action more than one of the charging enemy
with each shot of the gun; and in this respect
it is exactly analogous to shrapnel shell dis-
charging a multitude of small [fragments] or
a machine gun discharging a spray of . . . bul-
lets.

The diameter of the bullet is scarcely greater
than that of a rifle or machine gun. The
weight of it is very much less. And, in both
size and weight, it is less than the . . . [frag-
ments] of a shrapnel shell . . . . Obviously a
pellet the size of a .32-caliber bullet, weigh-
ing only enough to be effective at short
ranges, does not exceed the limit necessary
for putting a man immediatelyors de com-
bat

The only instances even where a shotgun
projectile causes more injury to any one
enemy soldier than would a hit by a rifle bul-
let are instances where the enemy soldier has
approached so close to the shooter that he is
struck by more than one of the nine . . . [No.
00 buckshot projectiles] contained in the car-
tridge. This, like the effect of the dispersing
of . . . [fragments] from a shrapnel shell, is
permissible either in behalf of greater effec-
tiveness or as an unavoidable incident of the
use of small scattering projectiles for the nec-

11. SeeU.S. DeP'1 oF STATE, PAPERS RELATING TO THE FOREIGN RELATIONS OF THE UNITED StATES, 1918, Supp. ZThe World WaY, at 785-86 (1933). This summary is

based upon official correspondence contained in this and related official documents.
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essary purpose of increasing [the] likelihood
of killing a number of enemies.

General Ansell concluded his memorandum with the state-
ment that “The protest is without legal merit.”

Acting Secretary of War Benedict Crowell endorsed General
Ansell's memorandum of law and forwarded it to the Secretary

Further Consideration of the Article 23(e)
Prohibition on Superfluous Injury

As the memorandum from which this article is derived is the
first legal review of the combat shotgun since the institution of
the Department of Defense program for such reviéwise
issue of whether a shotgun causes superfluous injury in viola-
tion of Article 23(e) of the Annex to the 1907 Hague Conven-

of State that same day. Secretary of State Robert Lansing pration IV merits fresh examination.

vided the following reply to the Government of Germany two
days later:

[Tlhe ... provision of the Hague convention,
cited in the protest, does not. . . forbid the use
of this . . . weapon . . .. [IJn view of the his-
tory of the shotgun as a weapon of warfare,
and in view of the well-known effects of its
present use, and in the light of a comparison
of it with other weapons approved in warfare,
the shotgun . . . cannot be the subject of legit-
imate or reasonable protest.

The Government of the United States
notes the threat of the German Government
to execute every prisoner of war found to
have in his possession shotguns or shotgun
ammunition. Inasmuch as the weapon is
lawful and may be rightfully used, its use will
not be abandoned by the American Army . . .
[1]f the German Government should carry
out its threat in a single instance, it will be the
right and duty of the . . . United States to
make such reprisals as will best protect the
American forces, and notice is hereby given
of the intention of the . . . United States to
make such reprisals.

World War | ended six weeks later, without reply by Ger-

Shotguns and shotgun cartridges are designed or chosen to
produce a desired projectile pattern at a specific distance. Their
military purpose is the simultaneous projection in the direction
of a close-range target of a number of projectiles in order to
increase the probability of striking the intended target. This
objective has been borne out in combat. British examination of
its Malaya experience determined that, to a range of thirty yards
(27.4 meters), the probability of hitting a man-sized target with
a shotgun was superior to that of all other weapons. The prob-
ability of hitting the intended target with an assault rifle was
one in eleven. Itwas one in eight with a submachine gun firing
a five-round burst. Shotguns had a hit probability ratio twice as
good as rifles. A 1952 British study by the Commander of Brit-
ish Security Forces, compiled from combat action reports, tests,
and other studies (including medical), reconfirmed the previous
finding that the shotgun was a highly-effective combat weapon
at ranges out to seventy-five yards (68.6 metér$yaveling at
velocities one-third to one-half that of a modern military rifle
bullet, with a poor ballistic coefficient (particularly when com-
pared to the good ballistic coefficient of modern military rifle
bullets), shotgun buckshot also diminish risk of injury from
projectile over-penetration (through walls or doors) to civilians
who are not taking a direct part in the hostilities or to friendly
force combatants during military operations in urban terrain.
These reasons confirm the military necessity for shotguns.

The second issue is whether wounding by a shotgun consti-
tutes superfluous injury, that is, that the wounds it causes are
disproportionate when compared to its military necessity or to
comparable wounding mechanisms to which a soldier may be

many to the United States response. There is no record of angxposed on the battlefield. The proposed transition from a
subsequent capture by German forces of any U.S. soldier opump (manually-operated slide) action to a semiautomatic
marine armed with a shotgun or possessing shotgun ammuniaction poses no law of war issues, but simply follows the mili-

tion, or of Germany carrying out its threat against the U.S. sol-

diers it captured earlier.

The position of the United States as to the legality of shot-

tary weapons evolution that began at the beginning of this cen-
tury with military pistols and rifles.

Whether a shotgun creates wounds that are excessive to its

guns remains unchanged from that stated in the opinion of Brig-military necessity will be addressed, in part, later in the discus-

adier General Ansell and the Secretary of State’s 28 Septembesion of shotgun ammunition.

1918 reply to the government of Germany.

In the general sense, it is
addressed here in terms of the fact that the use of a shotgun at
close range increases the probability that targeted enemy com-
batants may be struck by more than a single projectile; the
present question is whether multiple wounding is contrary to

12. The program commenced with a DOD Instruction. Us.mldr Derensg INsTRucTion 5500.15 (16 Oct. 1974). The successor to that DOD Instruction was

implemented in 1996. DOD & 5000.1supranote 2.

13. Swearengesupranote 5, at 15.
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the prohibition on superfluous injury. It is not, and State prac- 1899 Hague Declaration Concerning Expanding Bullets, it can
tice is substantially to the contrary. Wounding by more than be assumed that the Government of Germany no longer regards
one projectile is extremely common on the battlefield due to thethe combat use of shotguns as a violation of the general prohi-
various lawful fragmentation munitions in use, such as antiper-bition of weapons causing superfluous injury, contained in Arti-
sonnel landmines, artillery and mortar fragments, canistercle 23(e) of the Annex to Hague Convention 1V of 18 October
rounds, Claymore miné$,and hand or rifle grenades, as well 1907, as previously asserted in its diplomatic note of 23 Sep-
as the extensive projection towards an enemy force of autotember 1918.
matic and semiautomatic small arms fire.
As previously indicated, the United States developed the
A corollary question is whether shotgun projectiles as suchM18 (later the M18A1) Claymore mine following the Korean
inflict wounds greater than those imposed by comparableWar. The M18ALl is an antipersonnel directed fragmentation
wounding mechanisms in use on the modern battlefield. device containing 760 10.5-grain steel balls which, on detona-
Although it can result in fatal wounds, shotgun wounds appeatrtion, are dispersed in a sixty-degree arc extending fifty meters
substantially less significant than those inflicted by weaponsat a maximum height of two meters in front of the mine. It is
such as artillery fragments, incendiary weapons, and antiperemployed with obstacles or on the approaches, forward edges,
sonnel landmine¥. flanks, and rear edges of protective minefields as close-in pro-
tection against a dismounted infantry attack. Although initially
For the foregoing reasons, the possibility that an enemydeveloped to address human-wave attacks, the Claymore can
combatant may suffer multiple wounds as the result of the bat-be, and has been, employed as a perimeter-security weapon
tlefield use of a shotgun as such does not contravene the prohiagainst individual enemy combatants. The Claymore subse-
bition on superfluous injury contained in Article 23(e) of the quently has been manufactured by several nations, and it is in
Annex to the 1907 Hague Declaration IV. the military inventory of many nations, including Germéhy.

On 10 October 1980, following two years of negotiations,
Other Initiatives Relevant to the Question the United Nations Conference on Prohibitions or Restrictions
on the Use of Certain Conventional Weapons Which May Be
In August 1992, the Government of Germany issued a newDeemed to Be Excessively Injurious or to Have Indiscriminate
law of war manual® Paragraph 407 of the manual states: “Itis Effects adopted a convention bearing the same name
prohibited to use bullets which expand or flatten easily in the (UNCCW). Protocol Il of the UNCCW regulates the employ-
human body (e.g., dum-dum bullets) (Hague Decl 1899). Thisment of landmines, booby traps, and other devices.
also applies to the use of shotguns, since shot causes similar
suffering unjustifiedf from the military point of view. . . 18 On 3 May 1996, the United Nations concluded its first
review conference for the UNCCW. A primary objective of
The issue of whether shotgun buckshot violates the prohibi-that review conference was the amendment of Protocol Il of the
tion contained in the Hague Declaration Concerning ExpandingUNCCW to address the indiscriminate effect of the irresponsi-
Bullets of 29 July 1899is addressed later in this article. Since ble use of landmines. In the course of those negotiations, the
the German manual’s objection to the shotgun relies upon the

14. Asindicated herein, a Claymore mine projects 760 steel fragments. In contrast, a No. 00 buckshot shotgun rourideprdjBetsomparable wounding effect
on an enemy combatant at the same distance is apparent.

15. Seee.g, William W. Tribby, MD, Examinatiorof 1,000AmericanCasualtieKilled in Italy, in Wounp BaLuisTics 437-471 (Wash., D.C.: Office of the Surgeon
General of the Army, 1962) [hereinafteo\Wp BaLuisTics] (containing a narrative and photographs of the extent of battlefield woseesdlscAmended Protocol

Il on Mines, Booby Traps, and Other Devices to the 1980 Conventional Weapons Convention, May 3, 1996, 1997 WL 4969% (hestrofiioyment of antiper-
sonnel landmines (APL) in order to protect civilians not taking a direct part in the hostilities). The Amended Proto¢aatidiude that APL are illegal per se or
prohibit their use against enemy combatamts. Current proposals for a worldwide ban on APL have as their basis the indiscriminate effect of their irresponsible
and illegal use in a limited number of conflicts and the concomitant, adverse effect on the civilian population, rather éffactin injuring combatants.

16. HumaniTARIAN Law IN ARMED ConFLicTs—ManuaL (DSK VV207320067) (August 1992) [hereinaftenddac].

17. The German manual’s use of the term unjustified suffering is not explained. Itis not a standard recognized inwlae. |éatso apparently is a standard with
which the Government of Germany no longer agrees, given its endorsement of the legality of the Claymore mine nfiscusséderman military possession of
shotguns and Claymore mines as part of its Table of Equipment.

18. MaNuAL, supranote 16.

19. The Hague Declaration Concerning Expanding Bullets, July 29, 1899, 1 A.J.l.L. 157-59 (Sg&palsdrHe Laws oF ARMED ConrLicTs 109-111 (Dietrich
Schindler & Jiri Toman eds., 3d ed. 19885dDMENTS ON THE LAws oF WAR 39-42 (Adam Roberts & Richard Guelff eds., 2d ed. 1989).

20. Following reunification on 3 October 1990, the German Army redesignated the landmine as the DM-51 and retained Bastfderenan Army MON-50,
which is the USSR copy of the U.S. M18A1 Claymore mine.
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States Parties drafted and adopted the following language in Historically and currently, the primary antipersonnel round

paragraph 6, Article 5 of Protocol II: used in a combat shotgun is loaded with nine No. 00 buckshot

(.33 inch diameter (.8382 cm.)) projectiles, with a propellant

Weapons to which this Article applies which charge of approximately twenty-six grains (1.68 grams) of

propel fragments in a horizontal arc of less smokeless powdét. The projectiles are lead and contain two

than 90 degrees and which are placed on or to four percent antimony.

above the ground may be used without the

measures provided for in subparagraph 2(a) Treaty law

of this Article for a maximum period of 72

hours, if: In addition to the law of war prohibition on superfluous
injury, there exists the Hague Declaration Concerning Expand-

(a) they are located in immediate proximity ing Bullets of 29 July 189% This treaty prohibits the use in

to the military unit that emplaced them; and international armed conflict “of bullets which expand or flatten
easily in the human body, such as bullets with a hard envelope

(b) the area is monitored by military person- which does not entirely cover the core or is pierced with inci-

nel to ensure the effective exclusion of civil- sions.”

ians.

The United States is not a party to this declaration, which
This provision was written expressly to exclude Claymore was intended to prohibit the so-called “dum-dum” projectile
mines from the requirements for the employment of antiperson-manufactured as the Mark IV caliber .303 round in the late
nel landmines when employed in the manner stated. It wasNineteenth Century by the British at its arsenal near Calcutta.
adopted by the consensus of the participating States Parties, The United States has, however, taken the position that it will
including Germany. In promulgating this provision, the States adhere to the terms of the declaration to the extent that its appli-
Parties expressly confirmed the legality of the Claymore mine, cation is consistent with the object and purpose of the prohibi-
which (as previously noted) performs like a shotgun, and with tion on superfluous injury contained Article 23(e) of the
far more devastating effect on enemy personnel. This acknowl-Annex to the 1907 Hague Convention IV.
edgment of the legality of the Claymore mine also serves to
reconfirm the legality of the potential multiple-wounding char-  As discussed earlier, the shotgun, with its capability for
acteristic of the shotgun. inflicting multiple wounds, does not violate the prohibition on
superfluous injury A separate question is whether buckshot
projectiles violate the prohibition contained in the 1899 Hague
Conclusion as to the First Legal Issue Declaration and, if so, whether the United States would be
legally obligated to refrain from their use.
As evidenced by the customary practice of nations and a

review of applicable treaty law, the possible multiple-wounding Historical Statements
characteristic of the combat shotgun does not violate the law of
war prohibition of superfluous injury. Comments on the legality of shotguns in manuals and opin-

ions of the armed services have supported the intent of the 1899
Hague Declaration. An Army field manual from 1956 states

Does the No. 00 Buckshot Projectile, or do Other that the prohibition on superfluous injury in Article 23(e) of the
Smaller Buckshot Projectiles, Expand or Flatten Easily, Annex to the 1907 Hague Declaration and State usage “has . . .
in Violation of the Hague Declaration Concerning established the illegality of . . . the scoring of the surface or the
Expanding Bullets of 29 July 1899? filing off of the ends of the hard cases of bulléts.In further
interpretation, a 1960 opinion of The Judge Advocate General
Description stated that:

21. The participating States Parties were: Australia, Argentina, Austria, Belarus, Belgium, Brazil, Bulgaria, Canadap@tima;a, Cyprus, the Czech Repub-
lic, Denmark, Ecuador, Finland, France, Germany, Greece, Guatemala, Hungary, India, Ireland, Israel, Italy, Japan, lexcstelriebialta, Mexico, Mongolia,
the Netherlands, New Zealand, Norway, Pakistan, Romania, the Russian Federation, Slovakia, Slovenia, South Africa, SpalBwBeertiend, Ukraine, the
United Kingdom, the United States, and Uruguay.

22. U.S. P T oF Navy, NAVSEA SWO10-AD-GTP-010,8cHNicAL MANUAL , SWALL ARMS AND SPECIAL WARFARE AMMUNITION 4-13 (1 May 1995). The requirements
document for the Combat Shotgun also lists No. 7 1/2 shot and No. 9 shot, while the Navy M257 round contains No. 4 shesub&acthially smaller than No.
00 buckshot, and even less likely to deform on impact with soft tissue, hence the focus on the No. 00 buckshot round.

23. See supraote 19.

24. U.S. BF T oF ARMY, RELD MaNuAL 27-10, HE Law oF ARMED ConFLICT, para. 34 (1956).
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[T]he legality of the use of shotguns depends coefficient, erratic ballistic flight paths, increased dispersion,

upon the nature of the shot employed and its poor pattern uniformity, and excessive velocity loss. The defor-
effect on a soft target . . . . The use of shotgun mation of soft lead projectiles also causes a reduction in the
projectiles sufficiently jacketed to prevent penetration of soft tissiié.

expansion or flattening upon penetration of a

human body and shot cartridges with chilled Through the addition of two to four percent antimony, the
shot® regular in shape would not constitute undesirable ballistics of pure lead projectiles are reduced, shot
violations of the laws of wa?. dispersion is decreased, the shot is more evenly distributed

throughout the pattern, and the shot has a higher terminal veloc-
This statement was reaffirmed in opinions of The Judgeity. Long range accuracy and terminal performance are
Advocate General in 1961and 19642 and is repeated in  enhanced by maintaining spherical shot shape. The question is
Department of the Army Pamphl@A Pam)27-161-2%° whether lead-and-antimony buckshot expands or flattens easily
in a manner inconsistent with the prohibition contained in the
While clearly stated, the statement apparently has resulted irl899 Hague Declaration and previous opinions of The Judge
some misunderstanding. The language previously quoted fromAdvocate General.
the German law of war manual, which relied upon the language
of DA Pam 27-161-2suggests that its author incorrectly Wound ballistics has advanced substantially over the past
assumed that any No. 00 buck shot projectile would deformfifteen years, and a clearer picture exists today than may have
easily® performing in a manner similar to the dum-dum bullet been possible previously. Wound ballistics tests conducted
prohibited by the 1899 Hague Declaration. The issue is howover the past decade establish that lead-and-antimony buckshot
No. 00 buckshot projectiles perform on impact in soft tissue and may deform mildly upon impact with soft tissue at close range,
whether their performance is consistent with the law of war but it does not expand or flatten easily. Some deformation is
obligations of the United States, as enunciated in previous opindikely with any lawful military rifle projectile, including full-

ions of The Judge Advocate General. metal jacketed bullet. Lead-and-antimony shotgun buckshot
(or shot) do not mushroom in the way the dum-dum bullet per-
Characteristics and Wound Ballistic Performance formed.

of 00 Buck Projectiles
The prohibition in the 1899 Hague Declaration on projec-
A pure lead No. 00 buckshot projectile has not been used bytiles that “flatten or deforreasily’ constitutes acknowledgment
the United States military for more than three decades, if at all.of the inevitability of some deformation, and it does not pro-
Tests conducted at Frankford Arsenal in 1962 to improve mili- hibit projectiles that may deform mildly in limited circum-
tary shotgun ammunition determined that soft lead shotstances. Unlike the dum-dum bullet, the lead-and-antimony
deformed during setback as the shell fired, flattening on one orNo. 00 buckshot does not rely upon expansion to increase its
more sides. It suffered further flattening and deformation as itwounding effect and, as explained, has been developed to min-
accelerated down the barrel, resulting in a worsened ballisticimize any change in its spherical shape to increase perfor-

25. There is no industry-wide or international law definition for “chilled shot.” It commonly is used to refer to hardeneShsiaire hardened by a lead-and-
antimony mixture to reduce deformation.

26. Op. OTJAG, Army, JAGW 1960/1305 (4 Jan. 1961) [hereinafter JAGW 1960/1305].

27. Use of Shotguns in Conventional or Unconventional Warfare, Op. OTJAG, Army, JAGW 1961/1210 (11 Sept. 